C Jork'4o. 1746. } 


INFORMATION 


"TO 
JaxeT Youxe, Widow of Richard Inglis 
M aſon in Dunbar, 


AGAINST 
The Repreſentatives of Charles Fall Merchant in 


Dunbar. 


wrote her a Letter in Auguſt 1735. acq 
Sum of ſix Guineas, which might be of Uſe to her in her old Age, 


how he might remit the ſame. She having Confidence in Charles 
bar, rlied to him for Advice, and was directed to write to her Son to give in the Money 
to C Bankier in London, and to get a Bill from Claud Johnſt»n upon him and 


Company, payable to her. This was done; the Bill came down to her in Ocfober, and 
ſhe having preſented the Draught to Charles Fall for Acceptance, he deſired her to leave 
the ſame with him, promiſing Payment ſo ſoon as the Bill fell due. She applied for her 
Money when the Term of Payment came, was put off for ſome Time, and was after- 


wards told that ſhe was to e no Payment, being indebted to tht Company in a 
eater Sum. Atthe Lon ne conuti xe d Nel lm wo Guineas in full, which 


e conſidered as ſo bad Treatment, that ſhe was reſolved to loſe the Whole rather than 
ſabmit to ſuch a Compoſition. 

Towards underſtanding this Cauſe, it is neceſſary to open the Circumſtances of the 
Claim pretended to be due by Janet Young to the Company, upon which Compenſation 
was thus obtruded. The Company having purchaſed from Hepburn of Bienſtoun, and 
Forreſt of Gimmers-Mills, certain Acres and Houſes lying in and about the Town of 
Dunbar, obtained from the former a Diſpoſition of his Half, 2 Date 2 5th of No- 
vember 1732. and from the latter a Diſpoſition of his Half, dated 23d of June 1733. 
The Company is aſſigned to the Mails and Duties of Bienſtoun's Half of Crop 1728. 
and downwards, but they are only aſſigned to the Mails and Duties of Gimmers-Mills 
Half for Crop 1732. and it is ſpecially to be noticed, that there is Exception ſrom the 
Warrandice of both Diſpoſitions, in the following Words. Excepting abways from the a- 
bove Warrandice,all Right of * or Feu-Rights of the foreſaid Tenement poſſeſſed by the 
Fidow of Richard Inglis, or any Tart thereof granted by my Predeceſſors or Authors to 
the Feuars and Poſſeſſors thereof, without Prejudice nevertheleſs to the ſaid William Fall 
and Brothers, to quarrel and impugn the ſaid Rights upon any Ground or Nullity in Law, which 
may not infer double Warrandice againſt me. 

Upon the Title of theſe Diſpoſitions, the Company, in April 1734. brought a Pro- 
ceſs of Mails and Duties before their own Bailies of Dunbar, againſt many poor People 
Poſſeſſors of Subjects contained in the faid Diſpoſitions, and in particular agalniſt Janet 
Young ; and, pee N ang, of the Tenor of the Diſpoſitions above ſet forth, the Li- 
bel concludes againſt Janet Young, for the Sum of 18 L. Scots of yearly Rent for 40 
Years bygone, _ to — — of * L. _ 122 Decreet e Janet 
Young a onally, pr an Accompt eparations, amountihg to 1 
L. 5 * denied that the Rent was above 14 L. Scots yearly, or that ſhe had — 
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in Poſſeſſion above 20 Years. The Decrect goes on, that the Purſuers acquieſced in 
the Acknowledgment ; and iq Dectect went againſt her for the Balance, being 200 L. 
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At the Timo this Decrem was. fakgn out, Janet Pub {. of old infirm Woman, 
who had never been taught to read or write. Farther, The was on th® Poor's-Roll, 28 
ſhe had been ever ſince her Husband's Degeale;, in the Year 1724. One I hing is cer- 
tain, that an inferior Decreet, taken againſt a Party upon an alledged Acknowledgment, 
where that Acknowledgrgent is not ſubſcribed by the Party, or by Notarics, is but a 
flender Document of t; and it makes this AcknowJedgment gxtremely tuſpici- 
ous, that ſhe is brought in taking Burden of the Rent for 20 Years back, when 
Husband died no carlier than the 1724. and ſo far fromm tavifegjEfets ta ſpbject her 
to a Repreſentation, that ſhe was put upon the Poor's-Roll immediately after his De- 
ceaſe ; and if this pretended Acknawkedgment: is fo little to be relied on as to the Time, 
it can bear no greater Faith as to the Extent of the Rent. 

But it is ſtill a more material Objection to the Decreet, That the Purſuers had the 
Aſſurance to 44ke a Deereet agatnit.this poor Woman, ſor 2v:Years back wrd, v hen, 
by their own Titles, they could claim only the one Half from the Year 17a8. and the 
other Half from the Year 1732. This is extremely groſs. And'it- was\no leſs oppreſ- 
ſive to take a Decreet againſt her at all, when they had good Reaſon to be convinced, 
from their own Rights, that Richard Iiglis the Husband had a Feu of this Subject, tho 
the poor ignorant Pour, his Relict, might not know this Matter oft Fact. y 

In a Word, this Decreet, in many Views, is null and vod, and can be no Byidence 
of Debt againſt Janet Young. Were there nothing Elf m the Matter, the ſmall Sum 
of Rent they were intitled to wy from her, in virtue of the very Litlè they ptgduced, 
may, for ought appears in the Decreet, be exhauſted by the very Repairs whit they 
admitted of. The Claim they had of bygone Rents, even admitting there was to be 
14 L. Scots yearly, docs not amount to above 56 L. Scots. Anti, ſuppoſiug Part of 
the 159 L. of Reparations to have been laid out after the Company's Purchase, there 
is an End of the Payment at once; and, at any Rate, ſo long; as this Point of Fart is 
dubious, the Decrect is no Voucher of Debr. 7 eq +, 

This Decreet, however, with the Dread of Charles Falls Name in the Town of 
Dunbar, made the poor Woman for a long Time deſpair of Redrels, till, at the Long- 
run, encouraged by ſome of her Nei ſhe ventuted' to bring a Proceſs againſt 
him, before the Juſtices of Peace of the County of Haddmptoun: . Her Story Was la- 
mentable, and the obtained Decreet, which was ipenaed almott as loon as Oblained. 
The particular Steps of the Proceſs it is urmeceſſary to trace out, farther than to ob- 
ſerve, that the above mentioned rr were not at · this Time produced ; and the 
Lord Drunmore Ordinary 1 ound the Letters orderly proceeded, which pro- 
duced a Petition for Charles Fall, and Anfwers for Janet Young, the Lords, 2 1ſt De- 
cember 1744. gave the following Detiverance. The Lords having .heard :this Petition, 
with the Auſwers thereto, they turn the Decreet into a Libel, and, before Auſevor, orduin 
the Diſpoſitions to the Tenement in queſtion to be produced before the Ordinary in the Cauſe ; 
and grant Diligence againſt Havers for recovering thereof ; and remit to the Ordinary to 
proceed in the Cauſe And here it muſt be obſerved, that the fingle Ground the Court 
went upon, in pronouncing this Interlocutor, was the Incompetency of the Juſtices af 
Peace to judge in Actions of Debt, without being of Opinion that the Decrect was 


otherways well founded. e | | 
When this Proceſs was brought back to the Lord Ordinary, the Diſpoſitions were 


produced, and appeared to be as above ſtated ; and his Lordthip having heard Par- 
= fully upon the Cauſe, took the Debate to Report, and appointed Informations to 
ven in. | 
he Purſuer inſiſted, That the Decreet of Mails and Duties was null and void, not 
only upon a moſt groſs mala fide pluris petitio; but that it was otherways null, for 
Want of Evidence of the Quantum of the Rent : And farther, that it was no Evi- 
dence of Debt at all, in reſpect that the Reparations admitted of were much greater 
than any Rent that could be claimed by the Diſpoſitions produced in Procets. And.it 
was farther obſerved, that, at any Rate, a Claim due to the Company could not he 
founded upon to compenſate a private Debt due by Charles Fall alone. 
It was owned for the Defender, That the Decreet was for ſeveral Years Rents, to 
which the Company had no Right; which has been owing . 
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their Procurator, apprehending that a Diſpoſition of Property did give Right to"by= 
gone Rents ſo far as reſting ; but that the Blunder of a Procurator could not vitiate 
the Decerniture for the Rents which were truly due to the Purſuers, and which be- 
hoved to compenſate Janet Young's Claim pro tanto. As to the ſeparate Obſervation, That 
a Company Debt could not be founded upon to compenſate a private Debt due by one 
of the Company, it was anſwered, That in Reality there was no Bill drawn by Claud 
Fohnſtou upon Charles Fall, as appeared from a fitted Accompt betwixt him and the Com- 
pany, wherein Claud Johnſton gives them Credit for ſix Guineas received from Janet 
Young's Son, to whom, as the fitted Accompt bears, Claud F:hnſton granted a Recelpt ; 
That this Receipt has been (ent down by the young Man to his Mother, tho' it can- 
not now be recovered ; but that this Acco pt ſhews the fix Guineas was a Company 
Debt, and therefore a proper Subject to be compenſed by a Debt due to the Company. 

It was replicd for the Purſuer, That the Deſenders cannot be allowed to gainſay their 
Father's expreſs Acknowledgment, which is, That, by his Advice, the ſix Guineas were 
put in Claud Fohnſton's Hands, and a Bill drawn upon him payable to the Purſuer, 
« which accordingly was done, and the Bill preſented to him, which he deſired the 
“ Purſuer to leave with him till the Term of Payment.” That here is full Evidence 
of a Bill drawn on Charles Fall, and the plain _— of his Acknowledgment is, that 
he was bound to pay the ſix Guineas to the Purſuer, ſince it was by his Advice that 
this Method of — the Money was choſen, beſide that, the very Act of tak- 
ing the Bill from the Purſuer, to be kept by him till the Term of Payment, ſpeaks 
plainly out an Agreement to pay the Bill when it ſhould fall due. And as Charles 
Fall was thus bound, by expreſs Paction, to pay the Bill, and to deliver the fix Gui- 
neas to the Purſuer, this was plainly paſſing from any Ground of Compenſation. 

2do, Whether he had engaged or not, there are really no termini habiles for Compenſa- 
tion in this Caſe. The Money belonged to Richard Inglis ; and if he purchaſed a Bill with 
it from Claud Johnſton, drawn upon Charles Fall, who had Claud Johnſton's Effects in his 
Hands at the Time, Charles was bound to accept and to pay in Terms of the Bill, 
and could plead no Defence againſt the Party to whom the Bill was made payable, 
more than againſt Claud Johnſton himſelf. If I give a Sum to be delivered to a third 
Party, the Perſon truſted with the Money 1s bound by his Mandate to deliver. The 
Money is not his, nor can he withhold the Money upon any Ground of Compenſati- 
on which he has againſt the third Party. The fix Guineas, which Claud Johnſton or- 
dered Mr. Fall to pay to the Purſuer, was Claud Johnſton's Money in Mr. Fall's Hands, 
and not Mr. Fall's own Money, and there were no termini habiles for Compenſation. 

3tio. It will not vary the Argument, I the Caſe to be as now ſet forth by 
the Defenders. Let it be fo, that, inſtead of a Bill upon Charles Fall, Richard Inglis 
took a Receipt from Claud Johnſton, yet this muſt be ſuppoſed, otherways the Tranſ- 
action would be Nonſenſe, that Claud Johnſton wrote to Charles Fall to pay the Money 
to the Purſuer ; and that he muſt have done fo, _ from the very Accompt 
produced, wherein Claud Johnſton gives Credit to Mr. Fall and Company for theſe very 
{ix Guineas, in Part of what they were owing him. He would not have given Cre- 
dit had he not ſuppoſed the Money was paid, and he could not ſuppoſe this unleſs 
he had given Direttions about it. Such a Letter, as to the Argument in Hand, is 
in every Shape equivalent to a Bill. Nothing was left to Mr. Fall, but to obey his 
Orders, by delivering Claud e Money to the Purſuer. Will he be allowed, 
firſt to take Credit againſt Claud Fohnſton for this Sum, as paid to the Purſuer, and at 
the ſame Time to take Credit againſt the Purſuer for what ſhe may be owing to him? 

40. Were Compenſation relevant in this Caſe, all that ap to be due by the De- 
creet, compared with the Diſpoſitions, amounts to but 56 L. Scots, and it is even un- 
certain from the Decreet, whether this Sum be due; for it appears by the Decreet, 
that Janet Young was allowed an Accompt of Reparations amounting to 159 L. 
Scots, And ſuppoſing 56 L. of theſe Reparations to have been laid out after the 
Date of the Diſpoſitions, about which the Decreet is ſilent, there is nothing due at all 
by the Decreet. At any Rate, the Decrcet is null by a pluris petitio of the groſſeſt 
Kind, and it cannot be ſuſtained for any Part, when it does not appear whether a 
Shilling be truly due. | 

Upon the whole, it is hoped the Court will have no Difficulty to reject this ground- 
leſs Claim of Compenſation, and to decern for the {1x Guineas, with Annualrent from 
the 27th of September 1735. at which Time it appears that Mr. Fall got Credit for the 
fame from Claud Johnſton, inſtructed by the Accompt produced, and for the Expence 


of this Proceſs. 
In reſpect whereof, &c. 


HEN, HOME, 


